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% B AYWI AQPRE Felo] WEW ondine AY 4} obolr)st
MUMEE e e 7148 2T ool AAL U 5 Je Y
£ AHeE 5 Aok @ glelmR AQgn sgdcu & el

2. /MIAEE S o] WA <A

MAPEE HHe=w B d
of privacy) = 1 3 W8 ZX JHQl

t}.15)
ANIBAAN DB ZAS) Zetol A ] Aele] e thest Bt
Qzre 5 £ Aol 3FF AHF AHA A9

AATAL Zr=g= Zolthle)
St WAl HE|ZA Y Zgo|HA|Holgt= &0l A8 Samuel D. Warren3}

Louis D. Brandeis”} 1890 Harvard Law Review®l] 4 “The Right to Privacy"

v =RdAREHEg HriEa Johan’) 152 Cooley HHAFY] A olof ujegl =
2ol Al S “the right to be alone"o]2tal Fo] WA, GA] #He7|=o] X
B} AL g o] Wiste] wheEt o9} B EE 7Y HYE AT FaAdo] 3
e AxeAT20) ol FAL FHEZREHe ASFH AAE dJoH, HY
CEHEE AeHH AEZQ AAE B AL ol 1902 wE&F FH
€ (the Court of Appeals)> |3l 3JAL7F Hl R F 2 A4l Ha1e] Fugle]
18] ARZLS “The Flour of the Family'eh+= &7 74 €7t Fa&o= ALE
st Ao #3F Roberson v. Rochester Folding Box Co.2l) ALzio x| AE £ol 4:39]

O 2 the right of privacy®] A& FUsA. <A< 1) 183 AZE <
At A7t AR @3l(the lack of precedent), 2) AHOZ HA1H Fsjo] 1
X]= A o|H(the purely mental character of the injury), 3) 1&gt &afo] st

o 4

14) HAY, dA=E, 107.

A, AR E, HIEAL (2006), 449, AALG, A=, 107.

16) M&A, “AHd NAFRA A A B3 A5, HE 2002, 5.(FH 548%), 187.

17) Warren & Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890), &<, AA=E, 73, AAE,
A=, 133.

18) Warren & Brandeis®] ¢ =%& Warren® @9 ZA&2o] #3F &2 wro] E3)7+S =7 Warreno|
A2 9] law partner@ ¥ Brandeisd| Al =8-S Hsta, @Al FAAE AoAE(vellow journalism) O 2 EE]
Jhele] AMAES 5 S QS A3t =5 o AV|R dto] 507 Zojxu, g e =Ee
HEAA G AW =io] uaye] dufv 2 IS VA F JEAE HoFE dlnAQl AR FrHHA
Ao} [William L. Prosser, Privacy, 48 Cal. L. Rev. 383 (1960), 383].

19) Warren & Brandeis, AZl==+%, 195.

20) AAE, AA=E, 133.

21) 171 N.Y. 538, 64 N.E. 442 (1902).
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WA AeE AHSE ASoE AUAA B 2dol AHE BAL w4
T U 3l(the vast amount of litigation that might be expected to ensue), 4) 323l
=23 A e BAE Wire Aol fA &2 Lol(the difficulty of
drawing any line between public and private figures), 5) &< A-{< FHo}st
AkS 7FAHE  ATh(the fear of undue restriction of the freedom of the press)
= Aot

H
e}

o] 213t Roberson #Z2L &0 ZHE 7 vHlAS WA HU, ¥ H49] o
ojdd AT g FAE sldm BH HAE AHstl §I3de =F S Law
Reviewd] A= E 3l= AT ALEjo71A] ol251 0 M23), Ax &3 293)= €
9] o]F, 24, ARRIE 19 Fglel Fay Ao HFHOoE AEste AHE
9 HAPEY] ERYLE s HES SHA7IA HUAT2H

-

99 BEAE ARES e gk Aoletal HAHeto]
Warren & Brandeis®] 9]7S WolEHiL, oA 11 & o] FA o #3 Leading
Case’} HAth2e) 1 F 30o4d7F vl A= Roberson I 23 Pavesich &2 A}
olo| A o AEE wWE AJ/E Fu BL =] Udeu, 1930dd Lo
Restatement of TortsollA] Zglo|HA| Ao EAS QA AStAA Hd e A FAS
Al Pavesich &2 Zo2 7]&%3, 1960 Ao+ Rhode Island2?), Nebraska29),
Texas?9), Wisconsin30) F=ol|A] X ol HA|HE-& Q1A 3HA] v #A3ho] LHE
< ol9ol= L FHANA ZolHA ALY EAE AASHA H AT
2231, 1965 ZElolHAIA-S ALY =24 AYE B E v AW
HA9 Griswold v. Connecticut, 381 U.S. 479 #Z33)0] YA Zlo|HA]HY
AR o2t 2 & A A E EAZH =97t A AHE U T343)

e

32

>

22) Prosser, A A=, 385.

23) O'Brien, The Right of Privacy, 2 Colum. L. Rev. 437 (1902).

24) Prosser, A=, 385, ¥4, AA=E, 74.

25) 122 Ga. 190, 50 S.E. 68 (1905).

26) Prosser, AA=, 386.

27) Henry v. Cherry & Webb, 30 R.I. 13, 73 Atl. 97 (1909).

28) Brunson v. Ranks Army Store, 161 Neb. 519, 73 N.W. 2d 803 (1955).

29) Milner v. Red River Valley Pub. Co., 249 SW. 2d 227(Tex. Civ. App. 1952).

30) Judevine v. Benzies—Montanye Fuel & Warehouse Co., 222 Wis. 512, 269 N.W. 295 (1936).

31) o) 4L dgAZ, FE5AQ common lawel 25t JAAHE A7) obd A2e HEYE A= TAE
olgle] el & Flolx| Y] Aol T AL ot =Aol 44e Aot Prosser, A=
T, 388.

32) Prosser, AA=, 338.

33) o] HAL AP FY AH8-E 73 Connecticut FHol AEAZ lojA
a1, vyt A All4xe] AWARFA wettta st 1 FaE dAdd
=, 75.

34) FgF, A=, 75.

35) ¥, A AJAARY o] He ZoHAHE) ATAhoA AARE AL A EH(ENH
L) ARl AR 1964, 9. 28. FA[ FRAE 15, 9. 2317 « £IpIREHR 385. 12D)91d], ©] AR
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3. ZjolmAlE] W&

Zeto]mAldo] HER AHE Tl W
o} zth a¥d], 1960 o] He tF
g5 AT AJQVE F oA AL 'EA of Foll BT FE =9
oAxle W, FAHLE I ATt oW Agol LA, 2 Hrt JFH=
e om WA TA ABA 5o AN FA BAAE A =
FoiR| R ekttt o] FAY #3|A = Prosser’} 19601 A 1 wj7kR] Y 30070
ool BEES PAA FReF o0] BEAH BHOE IPH L k)

I 4] w=w Cooley #Abel o “ExF 7kt FopFojd AL (right to be
let alone)'® AHoj® Zeto|HA AL A th Ul 7HA] AR FHR7E & A
Aol A9 247 B,

(1) 439 AAA - FoA Agol WF AY EE T A Age] P AT
(intrusion upon the plaintiff's seclusion or solitude, or into his private affairs
)38)39)

(2) AH8E F7) (Public disclosure of embarrassing private facts about the
plaintiff)40)

(3) FFelA Ao o

L

Z45E A4S AojF= P9 (Publicity which places

CAAF A7 FRA[NG JIEFH 19 A Alo]o] ofHEAE BEARG Aefr|H-o] A Ao £
SRl ] Rdold Heirdidlo] ZetolHAl HE offE il A3 E Ae AR
AL ZHoHAIAS AHES FHE FAHA olld A v Ux dyeta Aty 1 &
Aafoll diste] HA FAE Fodde o] 7HE Fagh IA4HQ o]oo R xtn e A&S Wk
714 AREe o ® I Ugo] 1) AR A B ARIEREe AMdelgtal & 4 Qe A,
dukdle] TS 7o R i IUHE kA o™ Aol A HE A, 3) A Ao ofyal, ¥
NZ By AAAoZ B, Eehs »7e AS &3 Jrh [H&A, JAA=E, 175]
36) Prosser, AAI&=, 388 o]3}.
37) ¥, AAl=E, 75.
38) ool A 9 Z vl ZERAel tidk FAKQ A S wgde] "HEEAIS| 9L ZEfo|H A <]
TR AEE SV AoR A

H
39) “7H, a7k FAkss Aael 1 Felglel Sole At 1 FAG WYF A%, FA e Helr)

r _le{noﬁ
U (1

¢

2 of O o off
o
N

3ol 3

B Ao

H T OTT

&9ME 12 A%, bt 9] Asht A EE mPs nded w8 498 § 5 dn

ek ople} Aol $BWAT ARE AL w GAZ dofdl B, Aol AFEHE FAT A5, A
[e]

Aglo] HAAXE 3l 59 AFL o]of &3t} o] 3
= A el 1 7o) AR Aol A E5E 4
ARE dv 548 ayste] o]FARn.” [FdF, A=, 75].
“Warren & Brandeis9] =< T2 o] 495 G5 & Aot tEAd ARREE A0 A=A 4
AHZ 72" v W Hdart FHRBAS WL FUALS ket AEste] A dE d9stn
AR=d, a7t 1 olopr|E gtstste] e HAE FNTOEA 11 A XS PAA g Aol #
3 193199 Agl¥xyolE HauHYe A [Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931)]¢]
Atk o]k Al A7) A8E7] fstelE 1) 2 FA7E FAT HolojM FHolA LA ok 3}
3, 2) 2 G ARl AREQl Aolojof s, 3) 1 ARl B9 S TH EEEQl
A "AAsHA BIsta -8 4= ¢le(highly offensive and objectionable) ZAolojof gttt 914w 9o},
!
A

40

o

o] §¥3} peiste] 1Y olele BAL A % xAS Aol FEL ouA) 2As
ols} ghelate] 34 1 (public figure)e] Zefolu Ak ojele BAZL SAR [FH4, WAL, 761,
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the plaintiff in a false light in the public eye)l)
4 BAY v =4 S s 3| (Appropriation, for the defendant’s

advantage, of the plaintiff's name or likeness)42)

o] Aol A% Be AAHRGES ¢ Ul A4S Fol ot Y RAAA
of UE Bee AZANE puskAs g 97 9 % wA A e 3l
AGT oAAs @ol BolAW ot FuFAL FANINE Aft wneye

[e)
o

T = S A gE &5 ArdA Y oAl EE ‘A7IHE WA N
AR #Ag AR 5SS TASte MAY dA'ge HAFHA WE&S s}
A HATHA) oY ouoA JRJAAPEFE AHE ZetoMA AL o]0} I
H ZeolmAFo 2N ARV AR Y 02 B Ao] s Bl

ol WEoA HAIY ] ZetoHAIAS “ElQle] TUIE /0] ARHQL AR
Bt HRE FHSSHA KA sk, O Elo] A77E 4 e AU ARAQ
AHEE B E A3z Al FESEAY o] &3stA XAl FoEM AAH A& WA
ARG de] B FAskE ol olgta Aot e & Y TS IS
T F A= A F F ATy

4. AEY Ao ARJAHERE S

7b. ol Al B oubel o] JHAAHRR T ZAEA ZelomAd L Y] Y&
7] A A 1900t ZWFEE AAHAA Y QlEjYlo] A&3tE oA
AEHES O FA= BHo; 583 ou|E 7pXinh

U Salgets A e Jem AR 7)o viekEe A dgle] 1%
o) ArsigE AYsA, 1 HEE A o oW yetuo we etk
o]y e HH3IALE R o] WAL online AP EY ZHFQl AR}

23} on-line 2FH& 71&9 A=

Lo

41) “7vg dart 23 v g el s
FAY Qa7 A9EA] Fo AL

o . lol %
gut AoRAE, AUGE AR AT 7Pl PP oA 1 ARl st g e 1 P F
of RAAHR AN F A ABATIE B B E S Ak olejd BARFL we A9 Bl
S TR ol RE A9/ 18F RS ohJek[FgF, AAER, 76-77),

42) 909 FANE A AES, M AR 5 AF A4, 99 718 ns) AL elele
gI5ke] g ASI7 o FHel TIED (SRS, DAL, 77,

43) WEH, AA=E, 175.
44) FEtHE 1 62. 11. 20.(PUEINHR 1258, 22), WEFa) XI, 392014 Ajel&.
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<Abstract>

A Study on the Protection of Private Information in the Internet

under Tort Law
Seong Wook Heo"

The protection of private information is increasingly becoming important with
the rapid development of computer technology and the Internet. However, our
traditional legal system is yet to provide for legal theories that specifically deal
with the aspect of protection of information in the cyberspace. Therefore, the
problem of leakage and misappropriation of private information in the
cyberspace has been governed by traditional tort law. However, there are several
problems that we should consider in addressing the protection of private
information in the cyberspace when applying the traditional tort law.

First of all, due to the special characteristics of cyberspace where the users are
often anonymous it is not easy to identify the wrongdoers.

Second, even if the wrongdoer is identified, it is not easy for the victim to
establish the causation between the wrongful act committed by the wrongdoer
and the actual injury suffered by the plaintiff. In general, it is extremely
difficult for the plaintiff to specify the concrete monetary damages inflicted on
him or her by the defendant’s leakage of private information.

Third, relating to the second problem, the plaintiff tends to demand
consolation money rather than compensation for monetary damages. In such
case, the plaintiff often requests the judge to consider monetary injuries, which
are often hard to prove and unquantifiable, in calculating the amount of
consolation money. According to Korean tort law, judge can decide the amount
of consolation money at his or her own discretion taking into consideration the
totality of circumstances presented during the trial. However, in such case it is
not so easy for the judge to determine the appropriate amount of consolation
money because the decision would not only bind the parties of the case but
would also influence various legal policies relating to the governance of
cyberspace.

In this regard, the paper is written to open discussions on such problems in
relation to "Seoul Central District Court 2005gadar240057" case dated April 28,
2006 which dealt with the problem of private information leakage in the

* Assistant Professor, Seoul National University, College of Law.
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Internet. I was the presiding judge of that case. I sincerely hope that the
reflections I had in that case and in this paper would help other judges and

scholars dealing with similar problems in other cases.

[Key Words: Internet, Information, Privacy, Tort Law, Cyberspace, Leakage,
Policy]
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