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3. HAIEZO|(Legal Pragmatism)
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16) Richard A. Posner, Law, Pragmatism, and Democracy, Harvard University Press (2003),
81.
17) Posner, supra, 81.
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et S vlnd 2 Agstas QAR aAo] HelEo g2 AR 7]5alr = A
Q1 AFe A8 AlFepA] Sata dvke Blge] A7l vk HA-EFo = [
Fulo|| 77k ko] RS Boddta 9o, Ji7le] MTdo] AR} 7R 1 Y= SANA,. A

S, AR, ol Foll whet JiE AR ARdnie 891 A8S ok Aol A
£ Afol9] d¥do] FA1E F 1A, 2 9 ARl tis) A= e dEE |
= Zlojt}.20)

Dworkin< o]& %@.Oﬂfﬂ HA-8F

O

O

_lh',

740] , ol A= /\E]E]‘jl?l W&ol gle 238t

T WY =9Ag| glojA] o] EAllol| tigt &2 3Hsl] s "1 AgEelA] HA
3] £8 4= 9l+= ZA(what works in the specific situation) & Bo2 A|As= A
A Aol Z=go] FR| S Wt olyg}t 271-S B3l @ o9 A= AIA] & = gL

0131"5} vl i8] Posnere WALF7} RE Aol 34 7P uidzet WA wh
2 oA, Aol 21A7] mlselde HASF Y L2 thek2: EAskA] et
7&&6}3 ct.23)

= ke U Osn B3k BEAs) 4A8eE A g TaEl

4

18) Posner, supra, 1.

19) Dworkin, supra, 151.

20) Posner, supra, 93-94.

21) Dworkin, Justice in Robes, The Belknap Press of Harvard University Press (2006),
64-65.

22) 1d.

23) Posner, supra, 94.
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HAETo ol W2 Flo] WAl HHE A A AQl AlFAe FoIs
], 21529 (formalism) & W2 Y
ol BlsiA 71%- %ﬂ‘/} A= G SulolAR, 2™ty sjA 150l AeAQl ATk
= A AL ol n, 2EE Ao o] 7R AAA (material), 4l
Xq(psyclrlological) A=A (institutional) A<k slellA] AT sh= Aolx, 1 A
ZrejAel AFAY PAR= FE3] EAE F Uth= Aolt) 25)

j&ml

S

4. Integrity26)2 AQ| H(Law as Integrity)

Dworkin< H¥Eo] HAA MRk #Fstn e HYZY Integritydl T4 A It
= dflok ata, 1 FHelA FEeRA o] EAlet Y& WA F vkn Fe)2T)

1o wEW ojd HuAe] B3-S Alo] 1 FEAe] HA el et e ARl
sl el AR emA 2gsta e Aole] 9], TR HF], 22| AHAR 43 ol F
Fal=A] of ol osiA] Aol Ha, M 1 AT A HHOoEA ] WS WA F
A Hrhe Zleot.28)29)

Integrity 241 |2 AFo=A A oo] ARl RAQl Ajo EA)E Wolso|aL 9}
T Aol A Aol 3k vl 4 o]&(non-skeptical theory)dl| sldgtia =

24) ol 7IX9 54E7FsA (incommensurability) 2] #A12 AZEG. WMol 7Ex]9} 7x|Hte] FA4)
U FerEredd AelAe 254, Hellxe 7R R duAAe] #8E (1), Aedidtw HEh
A48A A1z (2007. 3.), 160-203H =

25) Posner, supra, 95.

26) “integrity’#hs 282 g2 AT, HEAD, T 59 ol Hdd =

Dworkin©] AMH&-3taL 31‘; mtegrlty«] «]”19} HAY=E s A= %’3}3’— Jotn FAdEeEZ

o] =olMe dMxe WY glo] °JEH«] dolE adE AMSPIR . 3R Dworkin®] Law's

Empire?] 5l A9 e o5 "B olgtn st gt (2= ‘:-?47] A, W &4, B

A=, oF (2004))

Dworkin2 z};le] o]ggt F7o] A3 ofeld AR T o] g1} e S FalA] gold 4= Q= st

o] Aol EAlgta, a3 L:’——E— A EE5AE F e AEeE FHE F vk RS onlske AL

ofleta ArataA, A4l /] -Zrzo of thet H|FAEL o] Figol] Hgt AR e] F7F<] oJnlE o|&slA| HataL

ot vt ok (g, kel A 7H)

28) Dworkin, Law’s Empire, 225.

29) o]#jg WA WPHES o] Xo|ME A “Integrity 242l WY olgtn Rer|2 3t}

27

~—

AAE|A 87



HAEA @ H1102

T Sl
Dworkin®] @29, Integrity 2419 =& ded%i slolg @Al Helgt Zlo]
o] 92 Zyo A AWMAe] Yo BN A 5
o] = MAE Holselal, WSl 1 ntegrltyi/ﬂﬂ e WE F UEE HAS
thatofof ap, 1 I oA o2 Ho] rhseitta He WA
Integrity 2419 HYZL 7129 #o] A H o] A ¥ M2 ARIAME HAELS
7} FAARES] HAQ A7 AAAQ] HAZE Atol9] Integritye] A & wf &
I IR AW} HES AES UEof i FAEt 30)
o] Yzlof w2H HASLS JFS 3%7] 0134—% hard casedl %1014 7@*—].“4 71
2o 4

_

7] olge Aze Ao gelae WEds ojgA & Aol

ol gald BFel) Wl Weldaas B A ErlsANE el sk
43 1 3] glola WA e Tele] AR e o} glrke Mol Balie oA A4
% e} 2},

Wa8Fe) 949 e wedl 99 JAgas 9 2 1 e wedl s 98
3

U502 Integrity @42 HYZ ol TalA] HI|= 3},
HA A dBEA 220 e 5] HYZ o] St L, o] HalAe] g ellA
O A IAE 4 o, T wEd FAA ARE AT & ke A o9 B

30) Dworkin, Law’s Empire, 243.
31) 1d. 244.
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2 ddstE]eta Zdiske Al Uy FRe dojt}
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walaelel Yo dow e AR AEARE 9 A4 Aol vk
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BTl mae A5 2UA] 1T AR Pala Esfjol] thigh mjdad 7ol 284 o
e Aw ol i Al AAofrel At 1 ARglel o] Wil wt el Zlol3iet
a3, 9] AR BAIRE S AR R frEe] REe A Be] AAA Edvt U

Al ke WA EAEARITOR A1 Eelull g7 7ol IPE=A] of el w3t A7t
EAHA S dZola, 7 FAE I EE S 3 /o] o] FoiA]7] e Mot
A Seo] w7 Aol ol A3 AR A #Yo] P

BATHAL & = 3UaL, o]k A5 skelld 2 kel o] AT\ A= Al o7t Ao

)
e

AAEA 89



HAEA @ H1102

ol2| gt /&l A

< FolA EAsE
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bl 14

AT

il

Al 9 Y 2gke] Ele tids] dukAom g oo
A ARFE RIFERFER QI3 ARteA 7 B o] Bk ©HE vlE =&k A
E7FsslERE Ee 9 HEdY siAS SaliA AR dmdeE skl "ot

olg]gt P4 {1 (judicial legislation)< &l oA HaE AR A7 JF s
E A5 284 e AS, E AR ATEE AFshe 2 el dam A5 0
HESE Ze3 AEul AKIAE A o] 8AE9] Ao o| ke AR 55 1
glstodof sfar, volrba] QIEIYl AlGALECIAl o= A FAE NI HE S A9 S Fds
& Z17tel Ak dFo] AAARI AdE s At

o Aol A wpe} ol oleigt A deke] 3 Aw HASTolo| A 4
g T AR "o

HAgTele] T A 2 HEe] FAgeke] Al A E HlA & o AAEHA A
712 3t}

\0

EONE)

d

AA=A Tl wet WY AT50%, A751%9] a4
=
=

e

1

¢

2. Integrity2M 9] HAUZI| ME AR Z=E

o

[e]

Integrity 242 MYH o] W& 7P HEIAAL A3 S & o olsfal] ﬁE = 4
HE7] $18] Dworkin® McLoughlin ARd32)e]xe] £4433)& YA 1T ARde] gt
Hgex HENETZ gt}

29491 AA wEF AEE 25 oA Ml el SlelA Integrity LY TS
7RI e ] MR Hercules7h 7B EES 2 Qg ¢iatm A9 Qg9 ¢
Hato] gl wiHel BReey a2 dliske ASE 7PYsiEA)

Dwork1n4 d3d)o] webx fEle o 22 oAl 7ER9] aiA o] WiHS AZENE 4 9l

. Hercules 1 $olA Integritydl 7P F-3sk= dlAS Aelaid W €

J}mru

N

@ od AR ZAAA =87} obd Edljo] i v TR S JRA) et
©@ 259 A8l AFE HFEE AHSt] gUA] 11 Alde o 8shs Tl gy

32) McLoughlin v. O'Brian [1983) 1 A.C. 410, reversing (1981) Q.B. 599.

33) Dworkin, Law’s Empire, 240-258.

34) McLoughlin AF1e d#H3} 499 289 wBAlaL A4S Al T E1 HYoew
McLoughlin #<lo] Afxz Qlste] &3t g5 G dv ANES B W Gal A i3
ale] widE 7kl Al SAAE AR A3 Adelth. Dworkin, Law’s Empire, 23-29%2.
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f2e| A8l & Alke O Qle HaH Ealo) v R TAL ARAR A9l

& AFEEZ Agale] Aol 43 Al 1 AFE sh=riade] g v Al

A27hsde] gloma AAA &ald] e Mg TAS 2 et

NIHRAZR QI3 a4 el wge ek Aol AP RAZ] EAE Belut

AVB17 M) 82 HAAAN % 71&_% AR A9 S7HE T e AR EE

7S-ollnt SajApEolA AARYTAL P ATh

@ NI HAZE] T 7H‘ﬂ7él‘ivr€i R A SR o2t BaH 3
el = A A TAL /AT, ol2ld Sy TAL T i Aol
7213 3= o]0l Jhsrdo] obe] wa, el aRAel oj7isFs Aol obiel ¥
e A%dw Qe

® NP EHZ AefAse 2 e AIPEAZPA A3 AAA Saot g &
gol thgt MdRTAS AT, 219 Ese) 2SI RAEYI R
el feiHoR ddrbsd Aelolek g

© NI BAZe] JeAEL HIPRGER 17 Pl o= dd7Fsdt wele] el o)
g TAS AR, 223 W TES ehe Aol AIAEFEIAE § <
EUAIALAA AV A gt A A B A9 A9 ZSele aelelA] ohsit),

P

rUlo r;
(o,

afizte] v Tl Bt 9 AM 7S] HENAEES A2 FH7FseA ¥oerns
Herculese 1 % shihs Adisjof gt

Hercules7} @9 HEA S ot = YA 11 ARAAN duEe] AFE 7148k
HAE T o, @9 HENS sk Aol s ATE A HAS s 2
o]

Uzl fEA e 21 o' AEo] @A F7HAQ1 Al ek HEZ E stk
w Zpzte] HEs|Ae] w=elA wdke] A e A= Aolsitt.

Dworkin< Hercules®| 2%-& AX4 =84S sk F 71 95 A9 (justice)
o} ¥ (fairness) ol oJaf Aaizlvka AHgt} 35 Hercules] 2% oA & 7hsgt
HENE FolA o= Ao] FAAY o] #lellA o g AI7HET ofe} 71 35
Ao FadEe] BAA FHY BN Ffola e YA Alddd oeiiE Agdrhs
Zo|t}.36)

Dworkin®] 12| o)A, 21 A £ HerculestE 27t 71 Q= XA =947 1

.ﬂ

>

]

F
o

J

35) Id. 249.
36) Id.
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Aol B Add me 6 T ©9 WEAY Fo shiE Auell] @ Aojga F
Age} 37

27} Dworkin®] H3tstal ol A& S8k oleidleAls o & ARle] fIAIRE,
2= Integrity S @At Aolste l%%@ oA Aol HFA WAl A= Hercules 2t
A% dFe] FAA Ak T2 HAH A sl Qe Aol ohdrlge oFAE AE S %
t}.38)

Hercules® 2= #dte] HFeAloM 24 mejol A4 Ak o= Zolgfd, e
AV AT e BT mEe W Aok 2 Afo|rt giAl Hr

A2} Hercules®} 22 2929 58S z2k /09 Wi H4 dAdo] opd Fe=
Integritys TAT & itkx sieels, 129k 22 2949 585 2 K3k BEe Hu
E°] Hercules® 2= & fithd o] A%z A& nix7iA7t 2 Zlojt},

T nlell= Ak Haed] g A dde] ErAE SR gt A8l
Tl A o] Bt} o] U2 AdS & F e URe sA7IES AXske HALT7t
o U Hol&o] E & e Ao ofdrlee Zlo] FApe] Aotk

AHEHY delgte Ax wAaL B9, A4 A S FAF gdo] whEA] AAR A
ZE oA WA RS 2 e 93l aixnt o] Fod A a7ehe A o,
FEA o2 APl ogh FAA dAte] AR S dstal e ACR olashe Alo] Kt
o] Bfgsitia Agzheitt.

3. HAEFo| mE ZE

TP I EREASel oA ol QA4S ¥ aEskal of| AR o]2& Zlo|

WAgFole] BN 71 B AL

Waleze) Aoo] nje Wae] FTPRES Holmes oiiEe] 0] Ame el glhe
Zo] olg} Ao Y= Aotk = & ;_L Falo] & 9AA ok

JE WA 8Foe] whe Wre] TAHCR o ol FolAE AN B =AY

37) A ol gk AAE e 1d. 245-259. s FE= x| nig

38) AAZ Dworkine Wl 1o Integritye] LAFA ellA 71 $4A 2 A7|e 714 BHA <l
vl ko] -go] Hercules?} A=r FX4 A4S koL & Blo] ofdrlghe Aeolgkx AYsia Jx, 1 v
£ Integrityd] EAHAHS AR olalslr] EatdlA 71918 Aolata whksta gtk (Id. 258-260) 1
A% Dworkin®] Arge] 183t v whalslr|o] FE3 AR s Bz J735] <ghe] o F4]
o] Atk

39) "The life of the law has not been logic: it has been experience”, Oliver Wendell Holmes,
Jr., The Common Law 1 (1881).

92 =



=
re
oA
HI
o)
T
>
op>
1o
rok
Qlok
i
IE
Jx
=
=
el
X
0

S
)
i

}Jo

1g5l7k g o9k 9171 8MAQl R AgRas ddske
1 g5elol] mhe wietolekn d)A vee] Fol Al S

€ o, 3 ARIE EHe AAA AA Sel M B A
At

oo
fr o

i
_OL
£

oL
>,

- 8-o]o] w2 AP} AAAQA iﬂﬁ]g}/] Agolehs HE2F (legal
formalism) %] Q4 tiaix izl 7FeA1E Folske 2 ofF oe)Z<l Zlojnt.
5, HEAFY = o ddAQ] st Ant *‘3#4-4 Ao s MYy, 45
of whghr = B3l Aol 53 “8(case-specific circumstances)©] dete] 2}
& AulstA €t

@ HALTIH Ade] 54 FA7IES FElA (reasonableness) €t}

@ whA, Ba-eFe7t A3H consequence) S FL3H FF8lAL 7 1E sARF a2t &
A aAe] ge9le] 7S e=A] 1 919 Aol TRt ® Hrkeh=al) - 1A 419
Pe2 HAe] A= 7 = Aolgkn HreH Ele- A3 (consequentialism) <]

Al Pl H= 31 ot

G WAgZo|= Wylo] AFSo] 7|& n) =& (forward-looking) 91 Tz el
EFgg A8 o|2A 2 As _z’_r 4744 2R ST ol A2 A &7

gtk ok, olu #AS] AR EY] ddS fEl8 9 F-(ethical duty) 24 S

| ok}, mlERIgFAl 2%o] Ht o] AFAQl 7S 7 RS P

®©
I
v

He Ao
Yt 'FeAle] 2aA{a (qualified) necessity} C&A] Q7%= ZAo|th
® HA&T = WA FE(legal reasoning) & WAl A8F94 FE(practical

reasoning)< THZ F = T 249 HAk(general analytic procedure) &
EA8A] et Wt

@ LT 4PFI A (empiricist) ]t

b, WG 7E BE ol& tiEiA AtiARl A ot AR HAETolE
71 o] o] ARAAR! WA BfEg Aol o] 27 grhd YA ool HlgjA] o] &
taix soAd F= vk HALTF AAlshes A FAAQ = ol Ao

40) Posner, supra, 59-93.
41) &g (utilitarianism) 7} 1 tEAQ1 ofof] sjE3ic},
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29 ApAA0l x;_\;/_}g] —i—ﬂﬂ-ﬁ—&i A Zlojth,

(legal doctrine ﬁé*égl Z7|SAANN =
ot AHte £ 9 F2 A3 dg %LH /\VL P— A& o Azt

O HALTIE HFAFYo vzt 54 o]&(a supplementary theory)e] o
7 AolA H.L.A. Hart®] H4aS5F (positivism) & +EE,

@ HAE&Fole =uA FEY WO RA L AEARQ] FALE oY ofg ~EH | ~50] 9]
SRRt 58-S EA Hreitt

© PAETdEe HAMT(legal realism)y vl (critical legal studies) e
THE = Aol

7} Q1A S| A AR olaisl] el 1 Zizhd] tlsiA F71zel Aro] F et
2, A2 PosnerE 9| A7) 9ol el F7142) A% 8 AA) Ael)e] 48] B
B AHS Pofsar 9lotp2), o]& v o] =RelM v AL ThsehA] dernz st

ﬂl

YA, ol AAT DAL el WAL
" & geleln Az,
A 2 AR AR

A 11 S T A5 o
9 *Vdﬂ AT BAe APeTolE 4 Uehigle vig 2ol 9 AR FRAE A
Aol BEslel SE AQRE Sojel 9HoR AT gt ARUAGl] FEER ¥

42) Posner, supra, 60-93.
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43) XS AA=E, 766-777.

44) 91 A TR ARBIA WSt QA T gl RN E, 9%, AR, T61-767 45 6 WA 12
HAx.
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AR, A e fune] SlAASE 3 A9 2At 2ol AT, 83 199 9)
ARAGTE TAG 5 G AL FAoz A g oFE a2 s JIge] ek
i Agle 17190 3449 A9 ol ¥ 5 YES BE FIS 28 Yol 5
SIck. g el 1909 AR 947 Qe gl mte] BAE Quit e e HaA
So| &g WP B Al BAS B Bz 9

AR JUA 1T RS 35 539 TS P daiAEe $A4 508 B b Ao

%
2 i), whef 1999 #zks A7t 100w o2 Faix|aL 9 veiaks & 209 o]
2 igiehd 31 sjAp} ‘:‘H”‘HOHw H4= 200,000,000,000€(=1,000,0004
x200,000%) 0] & Aela, 2 gr=e] & H*J‘?E:% A e Frke EAsA Beva

Sl ] = xq_é ——011)— 2 11*4-'46)
ﬂx}— **Eﬂifow Wi 1 A SIS Bl QL) LIS

AE H@%‘? A= %xﬂ,‘,:_zﬂ., ﬁzﬂ A7} ?Lﬂlﬂoi EM s oﬂO]Mﬂ TRl = B

ok eI Ao AR 2ol 8 A9l At B 9l
oz, 2R A ReRAE Wil 33 za B EaeE BRAsE S

E3l /AR B S YA Zo] LT 51 _
ol TAIRAY T e A=A X7t %LHIHE}L olE UlAte] JHQIF HHE S = Weut 7]
Joll et PFAE, PFH Fol oJsliA adste Zlo] o vzg Fola, JNJAYE{FZEAL

46) AAZR GSZAEY X MJAFE[FEAILS] 5 Al & F godr}
A AREC] dn2A] &g 717}oh NE &40 HEY
oi?g}vi 2008. 11. 11.7} (GSZE~ AR =

) A 9¥x GSZE A~ 17 1T o] el @117} =5 Aldo] dojdt & F P2t 47k Ho]
400%1 duje] &g AE5S A71AT 119 AeFIAH a2 /AR &2 9ds £ GsZd
2 AAE0] AF7HA Ao m W S} AT A£5S 227108 F 47985m 0] Fodit 1919 ok 100
T QRS AT St AEdo] 40898 AT ol 2t thEE 500~2H ﬁo] A S Al

7o 1933 Wo] BAE A5 W 24 YA 1A% Wl dale WAl e Al vlep 4

A3 2008. 11. 11. 471 T2 4% Ho)
=
ol
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Tﬁ
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o2

o] B s oA 2 A el 242 AVIS Afo R 1A e stk W 28 4B
G A2 g 45 2ol 912 ZIsle) sy el Qlge W g1o] 52 IQeE 2 W
Qo] Heeb g Fral AnIEe] £47 del Bold - AR H el Be ool Lbel BRI

ol Eolat) AEE Al 119 S ol G AL BAe ISR A
&4 Zol 1310 We] 313l 32iols] 20 4 gSok Bekn BAR ul Slek. E HETLIRE L3
2 AL A1 Il F31014] BP0 AN R §EE SAAENA FAE 0% A4 SlAke
2 2ok aryn BAAT) Lol 19 U el AJo|= Se] AALE 3 AN 1A o] Y
S} wAgor 2w Ho] @ive] S AR ABiEE AVIIE H
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MY HFEF] MHREe M| sh=rkA] &85 sl GS ZE 2 Y EAE
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Several Legal Issues on Private Information Leakage Lawsuits
— mainly about the methodology of finding law in hard cases —

Heo, Seong—Wook’

<Abstract>

While I was working as a judge of Seoul Central District Court in 2006, I dealt with the so—called
Lineage II case which became the leading case of private information leakage lawsuits in Korea.

After that, I wrote a paper under the title of "A Study on the Protection of Private Information in
the Internet under Tort Law" which reviewed several issues on private information leakage lawsuits.

This paper is a following—up paper of the preceding paper.

In this paper, I tried to analyze the judicial methodology of finding law in hard cases.

In this sense, I made an attempt to apply three different kinds of tort law interpretation from the
different perspectives of the three major conceptions of law which is conventionalism, legal pragmatism,
and law as integrity.

After reviewing the contents of each conceptions of law, I concluded that legal pragmatism is the
most candid and most suitable legal methodology in dealing with the recent private information leakage
lawsuits in Korea.

According to that conclusion, I made several suggestions to refine the requirements and impacts of
private information leakage lawsuits.

Key word : private information, leakage, consolation money, conventionalism, legal pragmatism, integrity
in law, regulation.

* Assistant Professor, College of Law, Seoul National University.
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