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1. Skidmore (1946)

Skidmore A}{16)-2 :LEJ]-EP/] AAS 7IAZke] F2ZAIZP ) ddsle] Fair Labor
Standard Act(FLSA)OIAl &g AZke] 55 (overtime compensation)e] |5 t/d1A]
o 57 ol A}Zﬂol‘ﬂ‘:}.

AEHOE o] ARA thdE slid AR HEH
Blof] ofsfl Aol opd WU FofH Aolgtal ATSITE o] WA wEH HF
2l WMEMNAM e WdHauthority)S o137} Ho| FAg e, HAS = =
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6) Skidmore v. Swift & Co., 323 U.S. 134, (1946).

7 19k 2 FHA A Skidmore FANME Tt 2 Ao HAE St
“We consider that the rulings, interpretations and opinions of the Administrator under this
Act, while not controlling upon the courts by reason of their authority; do constitute a body
of experience and informed judgment to which courts and litigants may properly resort for
guidance. The weight of such a judgment in a particular case will depend upon the
thoroughness evident in its consideration, the validity of its reasoning, its consistency with
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2. Citizens to Preserve Overton Park (1971)

th0 8 Aol ek APHAAR w3
v} Overton Park AF{19)e]t},

o] AL ALFTUATE 7I2HHA AEHE Y 1EER AHS FRIF 1F
7% Secretary of Transportation)®] AiE-o] 23+ ZR1A| o 77} tpFolzl Apdo|tt

o] ARdollA TS Al thek APAALY] F83 F 7R 84E AFEkaL
a0 e AES siel, 1 F shdbe i Aol ofsl FakE AR A
Al gk Aol FHAE WY gAEAAA ] ik FHH-A o Fol gk
ko]t

9 FHA A AAbell A APACIA kAl e o] ExF “AHTET|E AAH0 S
W&ol &3k dAo] o] Foj ki

o)
o
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o
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earlier and later pronouncements, and all those factors which give it power to persuade, if
lacking power to control.”
8) Skidmore, 323 U.S. at 139 (“There is no statutory provision as to what, if any, deference
courts should pay to the Administrator's conclusions.”).
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, (1971).
10) 5 U.S.C. § 706 (2006).
[Scope of Review]
To the extent necessary to decision and when presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional and statutory provisions, and determine the
meaning or applicability of the terms of an agency action. The reviewing court shall--
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be--
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this
title or otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the
reviewing court.
In making the foregoing determinations, the court shall review the whole record or those
parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.
1) Overton Park, 401 U.S. at 416, “To make this finding the court must consider whether the
decision was based on a consideration of the relevant factors and whether there has been a
clear error of judgment. Although this inquiry into the facts is to be searching and careful,
the ultimate standard of review is a narrow one. The court is not empowered to substitute
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3. State Farm (1983)

State FarmARA12-2 QoA B Overton Park ARAS] Ao Thr|=of #3] ool
o8 B} ApAIFE Aeho] o] Fo|xl Apxdolth

o] A& dold HHFE  A]He]l NHTSA(National Highway Traffic Safety
Administration)®l] 2J3] TAIgEle] dgo g o] Fo|X AFAte] Alards R Ao T
3k T Al(passive restraint; seat belt, airbagse] o2 AXJol| &3l A H3le] A
do] gFoixl ’\]‘Zﬂoloi"%

o] ARoAl iU NHTSAS| Ao AL Apojxddr|Fol| ofaf AlAlEofok
ok sk, 1o wel Overton ParkARAS] WIS ARl Tr]|=e] ylgo #3)
AR AR AAE T 5, AT RS AsAbede] bR BEE AN 840
O3k S23 AES 73] Ao] oflE=E fysirtal ddstith

Overton ParkAbgdol] wIs] zpejdetr|zel Hall & U AARE Awo] 7= 3k
9k o] ARoME 9] 7IEo] FAHAY J*E]'erﬂoﬂn} &= A op ™ Fke
AAAQ WG 1 AAol thfiM7AE A LE=A ol A= oFte] ERgto ‘é
ARG AN B A2 9 Vel % FE A B8AHY oAE
ZHagency’s decision making process) © #3F Z o= HolAUth

pZs

fs__

4. Chevron (1984)

Chevron To] BAE FEE LProld B AolA Ho Axs) Adurz @
o

5. Mead (2001)

its judgment for that of the agency.”
12) Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, (1983).
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Chevron ©]5-ol % tiHol A g zFol] that APHAIARS] Aol thal B2 2o
2 & Z& Mead F413)0]]th

Chevron ¥4 HMIuE2HE 1539 AYA HiE Mead FHZ2-2 Skidmore deference”}t
H8E= 299 Chevron deferencel47} AL 43S A THE Hola Zd)
ChevronZZ 9] Z&HE eI =T dFo #3 d57)s< st ok

o] A2 dA Al¥HE(day planners, TFH )& T FTvlS= Mead Corp.oll w3l
AA1 % A5 AL AAAo] HFoIR ARdo|TE o] ARdoA #AAL BT
TUEF dist] WA BA EFCE E7sHA ¥ 4%9 BAE FHehe AHES
SFA T

[ﬂl
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9 WAFIAES] SRS THFEEA AZIE o] ARelA HYS P e
ol sl ABE EFo] FolAe AL ofyzia AdsIH. ABE FEo) wE
Aot the EFo] FoAY] feiMe B W] sidoziE o3t A
W dZ% (agency-defined law)e BAIZ F& FAZoR Fo3k Aom QlHE ook
).

Z, Mead 322 Helo] sigxe] HEINA tjs] o] Fxe| EF(deference)S X
ofof sh=Ale A= 23]l oJsiA AAH ook Atk dFE st HAAT Ao 1
9]‘3]7} Aok & = Qvk ol wE, o] o3 2HE Y T2 He oA

TEEES A Aeele Hde A FEFd H9 oA mEsde
”"'6‘5‘]'0:101: SR, g el MESMe] o= RE Y T2 He] el A7 BAPE
ofzial #AdEE Aols o ol B3 EFS B o "vke AS A A
o|t}.15)

Mead 2o == 73 P9
1A el Aol ABE =
W7t "k o] @A AAE FaL SAE Alolel A+ Chevron Step ZeroE‘r_TL x¥sl
= 3t

JN Fl °

¢

6. Brand X (2005)

=

13) United States v. Mead Corp., 533 U.S. 218, 221 (2001).

14) GosEAR] ‘deference’ll thsAE ‘&5 olghe HAREHO] AF AMSEHIL o, ddold]
onE AZsA Adsisdls SAVE o HAch o] ZddAs £ uet Mdmdy 9
HolE EdA ARSI ji.

Michael P. Healy, Reconciling Chevron, Mead, and the Review of Agency Discretion: Source
of Law and the Standards of Judicial Review, 19 GMLR 1 (2011), 21.

15
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Brand X #2162 Aol gt APIAAL] sl 7P el i tii el 9
&) Ml #Ao|th

o] BHANA 53] FEINZ H2 AG7HA HES BPA G thak APHAAL] 2
3k o AFSo] oA ERIEAT= Fell 9l

o] AL AWEAI9 3] (Federal Communications Commission, FCC)oll 2Js]l Fx¥
O3 22 8129 2HA o57F bFolxl Apdolsinh

“3F9AEYl AH]2y(broadband Internet Service)E Hljsl= AlolE A= FAIW
(Communications Act)ollA] AFestal = vlol] WE < FAIAH]2(telecommunication
service)’ 1NE A|Fdh= Aol ofHERE FF SAAGA thsl| ZAZog2 ALE= f
Aeo] He-& WA =T}13)

o] AR FadelAe AU HA “AolE ERl AuH|e FAIAH] 20
A= HA AAES 3 vt deE A== 9 AR 9
(unlawful) 3+ Aolgta sl

o] Ak Wi HAS] AT Adle F5E v Hol Uth

o] ARdoA Y-S HAHE UA(Chevron Step One)e] wAE HESZ] o]xe
HA o] AR g Ae] Ao UsiA B2 EF2 Y= (Chevron deference)©]
|2 F JEAE HAESIAUTE ol HelA tiide koA B Mead HZAEES dF9
HAHE FDA(Chevron Step Zero)E AHERE ASE olsd 4 Qo A tiHed2 o]
A8 Skidmore deference”’} ©Pd Chevron deference”’} -85+ Apdolgta AT
t}.19)

16) Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967 (2005).
17) 47 U.S.C.A. § 153 (53) Telecommunications service
[The term “telecommunications service” means the offering of telecommunications for a fee
directly to the public, or to such classes of users as to be effectively available directly to
the public, regardless of the facilities used.]
18) “cable companies that sell broadband Internet service do not provide ‘telecommunications
servic[e]” as the Communications Act defines that term, and hence are exempt from
mandatory common carrier regulation under Title 11.”
Chevron deference®] Z-goifol] #AF =4 FAHAA ADFL o] ARdelA PAHL A4l
HEZH AE W37 wWlEol Chevron deference”} Z-EF A etia FA3t9 o, H
Y2 o]F WolEolA| oyttt tIH Y2 Chevron AA XML PFJHL 253 HETA
o] s el oA ALl RS vl F= UAT, A0l WolEAY] flEiMe 1 HER
Asle] WAL A9 & de TEF AEol dojof i FHEATE [Brand X, 545
U.S. 981-982, “[Clhange is not invalidating, since the whole point of Chevron is to leave
the discretion provided by the ambiguities of a statute with the implementing agency. An
initial agency interpretation is not instantly carved in stone. On the contrary, the agency
must consider varying interpretations and the wisdom of its policy on a continuing basis, for
example, in response to changed factual circumstances, or a change in administrations. That

19
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o2 HHYS ABE ARIAAIE(Chevron test)oll THE AALE Uolrl=d], W

A 4 BE dTA(Chevron Step One)oll whepA] o] Mgl ®afoll REgo]
A=Al RS A

terolde BAHAY SAAHIZ=Y JETAE S “Al B (offer) olEhs Tolo] Y
gL AR OE e oAX7E QoEE ox aAe il HEA
(ambiguity)°] EAFTIa A3 TE20) o] tisiA 9] Aol woiel 4
3] EANSHA S=thal F%E Scaliath'H¥He] witiejo] 7=l
Orolde] 2ol mel i 4|22 o|TdA|(Chevron Step Two)el AALZE o}
Yal, deAosE ALY Y HETY A «deF] He WelAe] A
gtk = 2ES Uitk ole 7EH O == 7]ES] Chevron AAP]E ©E A
o7 ol + ok, FAAQ] W&ol doxe A BHseA ] o
Fol ot o] SolAE A F7IE Sk

o] ©Ae AAfeA FEITE H2 HAdo] HiuZHe| “zko)dTH(arbitrary and
capricious)” TS g Hol| Atk YarSo] o] AR AT FAAYIIF HD
3k o] glo] Aol ®E] AMH]X S|AFSS Digital Subscriber Line(DSL) Service S| AFS
I 2pBefA FHFeke AolBg2 Aot Aolgtar F%E Ao tiall, thHYS AF
ARl Aot sfiA ol WE AARE shal, Aol Al Aol A tis F
5] dista loms oskA| dttal AES Uid vk ok

A7IA A4S e ol2fdt Ay |EH ABE EFo dHY AAYe] A
ojth. olol] A= AVANA Kot AAsHA A E7|= St

|

rlr

; *
fo %

N

is no doubt why in Chevron itself, this Court deferred to an agency interpretation that was
a recent reversal of agency policy.”]

Brand X, 545 U.S. at 991-92 (citation omitted) (quoting id. at 1006 (Scalia, J., dissenting));
see also Id. at 988 (majority opinion) (“Seen from the consumer's point of view, the
Commission concluded, cable modem service is not a telecommunications offer- ing because
the consumer uses the high-speed wire always in connection with the information-processing
capabilities provided by Internet access, and because the transmission is a necessary
component of Internet access.”); id. at 989 (“‘[O]ffering’ can reasonably be read to mean a
‘stand-alone’ offering of telecommunications, i.e., an offered service that, from the user's
perspective, transmits messages unadulterated by computer processing. That conclusion
follows not only from the ordinary meaning of the word ‘offering,” but also from the
regulatory history of the Communications Act.”).

20

=

21) Id. at 1014 “After all is said and done, after all the regulatory cant has been translated, and
the smoke of agency expertise blown away, it remains perfectly clear that someone who
sells cable-modem service is “offering” telecommunications. For that simple reason set forth
in the statute, I would affirm the Court of Appeals.”
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M. 412 Y= (Chevron doctrine)
I ABE 4349 N

19843l A% Chevron US.A. Inc. v. Natural Resources Defense Council, Inc. 3
A I F s FH ARKE SoA 7P Bol 18" ARdol HAT22239)

o] AFA-& Clean Air Act(CAA)IA A3l A= <314 2 HY(stationary source)’ 2] 7H
@& ‘bubble concept’ E Ol F U= AR ol #IF AF U HM ] FAE =
AL A71E o]k

Stevens thyel ofs] FHIBE iy THFAX]259] Chevron HHEA &= v} 22
oAE SolA o] B8] WENHY H8e EFd= Aol niEAsitta Adst
Atk 1 e A= v Aok

(1) 4, 284 3= Aol 93]e] o =(Intention)oll FF3h= Aolal, (2) BHAHe]
HENAS she 212 IZRE 99 e W9 W PHAS PAshs ZlolH, (3)
7o) Wl nlsiA AAlel Al thsl ¥ AAF oz Ade A= AR AL,
(4) Aol HEHolar 71&HQl Fofoll #af Ml Hs] o dwrbHel Ads &
T Ae Aerke FHskal lnh20

&3] 4|BE ojdtA AALe] UZ(Chevron Two-Step)eleta El= 22 Yz

8o thet 2k

22) Thomas J. Miles & Cass R. Sunstein, Do Judges Make Regulatory Policy? An Empirical

Investigation of Chevron, 73 U. Chi. L. Rev. 823, 823 (2006). $1 &&<e] Mdwo)] ol

Chevron TZEL& AuE o]F 10 BSH19843ARE 19943 1¥€7HA) 2,424%, I ¥ 6@ &

SH(1994 3 1€5E 20003 197kX) 2,584, 71 & 593 F<k2000d 1€5E 20053 197}

2)) 2,23500] Q1-8HIA 7,0000 o) ALHIAL o= W, YWY BES Tl M B

o] 189 Aol sFeria gt

ABE B2 9 s ARG AFR WS APHAARE BEE S AddT=Eew

+ ©]33&, Chevron #29 343 PAH=7L HlgdHAT Vol 6, H=dH3}3] (1995), 7

F, vl= FART AFELAe] AHEE A, SHSAT Vol 2, =HInFHEESE] (2000),

Aoy, "= AR BFF WHENo BE APEAIARY] W9, FHEAT A ARE,

=Rl w3 EE] (2007) 5 v BY

Chevron ARd9] ARdAlY] #3)|A= Thomas W. Merrill, The Story of Chevron: The

Making of an Accidental Landmark, Administrative Law Stories (edited by Peter L. Strauss,

2006), 4021 o3} =,

25) o] AR 6:09] RPEHEXY ooz HMuHch 9919 thEIF F MarshalltiH a3
Rehnquistt Y42 Heolel Ao AdstA] 2443, O’Connort {3 222 I ZAAolA
3] 9]skqiTh

26) See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844, 865-66
(1984).

23
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o

, AMA TA(Chevron Step One)T A7} HaL = 1 AR Haf 937} 2
2 e Wl EA ofFel A3 AEolvh ek T Al #F o3¢ o
S(intent)’} HHEHH AR A= fAE FAACIE HUlE BAHOE FA
H oJ3)o] it SR8 AEE F AEF sk BAY @A frk
A= wide] Brlol sig Aol #7939 oA} WEeA] e Ffoltt o]
73 AHE o (Chevron Step Two)e] &&o] WA ==t Chevron T2olA
© o] A WYL g Al Bkl #af HA #IE Zlo] oplet, AFAH WE
sidfol geldRl A=A 5828 4 U(permissible) e Uef siHRAA| o Rek ek
Sfar whef Ttk Ao WESM e daE EFshe RS FsloF ol A
a3tk

o)
X

‘[F

2. PAAFRG gk APFAAL QoA ABE FFo] F 3
& o] PAFAE the APHAALY] EAE 364 YA ditel] mxl
=
Sak= ABE BAE on] L MR mm oA o] FoA L | APHAIAL
o W8S dolAQl A4S ARESA Atk Aol BstEg A IFES A4
FAUTHIL H A= 8lar28) 29), T ofH At HBHE WEL vw P o2 F
Q3kARE 18] FA] kS(significant but subtle) FFS vX|=d IFTH EAB0)517]

FARE AEE B2 Ut 22 HelA v= W o]l thds] iRk J

HE AL e sids Oz Ik AR dARdel loiM A

wol gel Aele] Wl #HS VAT WP Hoz $A FUTh w=F FYT W

27) Chevron, 467 U.S. at 842-845.

28) Peter M. Shane, Ambiguity and Policy Making: A Cognitive Approach to Synthesizing
Chevron and Mead, 16 Vill. Envtl. L. J. 19 (2005), 20.

AAe] HBE HHE A3 FIT StevenstHAZ HY o]F ARolA “What did you
intend when you wrote Chevron?’2h= il thsle] o|n] ER|st= AMRAARS] HEE <
8] AeleiA wkEgths AZE 1 o] E oldtk ot tiES & Zle® HafAa Utk
Thomas W. Merrill, supra, 420.

Peter H. Schuck & E. Donald Elliott, To the Chevron Station: An Empirical Study of
Federal Administrative Law, 1990 Duke L.J. 984, 1026 (1991).

29

-

30

=
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FEo] A Fol oJafx] o] FAXA HIUrk

ol 3 =7be] WAL FH JAPEAA A WMEVFERYE 72 Eoko] AwTkE
(experts)©] BTF HFZR] I & & JUESF k= A8 WHstE 7P Aow ¥
7heE Al ik ol#idt HAE FEA I 7R FAHA WFE D AdaH oA ZuiEd
g At YA F2F2] Wdk(legal formalism)S I5sH= Tyt vlEER
T}31)

ABE A ofa AR HA o] wEA W}sial Ay EAdol
HiLokoll oA Bt e Hege] Aol FAHQ WolEolut A AF
of I3 RoF =Aol o|F3r|Hh= H8HA ZAol viee T ARl Al 9
&l o] FojA|= AlthrE dejA | Zlo|th32)

=2 THEA A AHowA AFAES FH grpEH o] edEEdd Yl o]
FojA& o] B vk AR, opm Huh NIFF Ao s o] Fo|x& A
o] nig2Et AR R 7|EBEF 9} WIFF2|(Technocracy vs. Democracy) A
olo] =AL LA AEE W7 o FAo|th3y) ARk SAEWAF ] P 2
o] HsrjEelEido] A3 Gl doAe theEe T3 Bias)oll ARH T 5o
AT AA9] HHo] F7o #Y Hoy= HA ZAE 7 Adske HdEvke
o] Atho] B} A= s FIL dart ke e FRIsh] ofE& AMdolth

olMH MFI HEAQ wofollAe FAAA AAS ARl o3]of ofs HPEHE U
&5 OUE Hesh= Zo] okl 1 AAHL TAlNAN T F AMEA L 48l 7t
A% AAE ot she A4E 7 I Aotk I¥nd, 8%
2l T FAE Tl AA o A dE % RS P 2 E 5 3
7He AZEIE D O A& & FA oJsf I AA o] Anks] o]Foid =
A A 2"E Zk3e= Zlo] & Folth

715zt A 22 S AY I o] ddl ARl glaa dert EAEE A2
+ B Fofoll oA AR HAshkE EAIES dHAREe]l HEY wde o

>,\I

Fl
£
rE roh

i)
()

_L4

rr Hn

KR
R
7

al

N

|

(HSA o

fr e M

2

b

31) E. Donald Elliott, Chevron Matters: How the Chevron Doctrine Redefined the Roles of
Congress, Courts and Agencies in Environmental Law, 16 Vill. Envitl. LJ. 1 (2005), 13-17.

32) Id. 16.

3) oo I AMT =B =T, «@laz W, Meistn W A43d A4E, 27-128%
(2002) #=x.
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TAR FAANZIEA vl A5 s 2 ARl ste ARl eS v 04]75’5‘11
= T Ae A4 Aol ok o2’ M wEsh AAlz ANz dRelA |

Qo] sh4L ShEA IERE Lol YPA 2 E WA & Uy 73

]_

4>
o
r{r

& WA &7 legal fiction)¥ 7FsAdo]l =tk
53], A ox 52 939 o|nrt mkEoiAl= 937t shbe] w@hddt oARAA
FAE o]Fofxl Zo| oflgt s W oA AR v A4S 7RI e o
E2 FAE Jth= HE 1Hshd 4BE B ul= g o dAe Aol Hok
ofe] ZxA aele] oaf A& XA & YAS ikl JdEo] A skl
A BT JA ARE B8l A HES] oA glofd o U 7‘&
‘AR o= = erﬂ Tl 2 i =49 #EE HEYS 93 gAE 5
%7150 FdHo] e NEH el Hedd tisliA WHESNAHe ZAEA drhd
= TS AE Oﬂé ?_]7}‘7 FEAF|(Textualism)= HA o123 HES| Aol YoiA
Aste HAIE A Z A o e AR
olfl AEEC tigt B 3] i HEE A9 oulE o|Enl S|4
(Canons)¥o] #&AA 3sfollA Tl Xl E a7t T

A&

o

Jﬁ."ir

t i ro ok

Z
T
A=~
T

V. A EE 923 A5+ (Canons) AFe]9] MFA F-(Categorical

distinction) =73
1. 3| A 5+" (Canons)

Auidez s 25 A e AlBE E59 Y (Chevron deference rule)
= g] AA et tigk 347 H(the substantive canons) 1 -89 /3ol il
ol okt B2E W8-S 7HIth olgld M BAAeRE HEAS REdH
FAZE TG Rt gle HEMNAY AN HIAEE Stdm FoIxl FAE A
sb7] 918 2o ARI7F viad AS AT F Qe TelmERICE2A Y Tes 9
grh3s) B8 At d¥o] WHEAY RIS sidsh=uT dE A2 ofyrth

34) o]H gt FA| 5ol #3|A+= Antonin Scalia, A Matter of Interpretation: Federal Courts and the
Law, Princeton University Press (1997), Jerry L. Mashaw, Greed, Chaos, & Governance:
Using Public Choice to Improve Public Law, Yale University Press (1997), Daniel A. Farber
and Philip P. Frickey, Law and Public Choice, The University of Chicago Press (1991), 3
4%, FEAHol R AgAAe] B AT APRANS] EAVIEORN FEA el el
of #sted, Athetal skl Rehs} Wab=E (2008) T2 &3 =
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& B4 AR 379 &4 (constitutional avoidance canon)’-> HEAL] BT
ghe] ZAIE sidsy] g Aolg| e YRk o2 = AV fle W8] HESNA
o] EASH AaA 4t AWMt BAE BT = Afole 29 22 ¥ 1
sh7] 918l A&FoA] BHlA tE HAY iMe k= siAEd, ol ¥
HEAY] Boglhe] FA= e EAlol #gk Aolth3e) AN B2 fMfHE
=3

o FH I&2 Foizl HEAY 2t #AE sdsty] At A A7t
H ool Al ThFgt FElE BHE] stk v HA B
T ol&Ha A= sMTHeEE YA HTAIS] YE (Non-delegation doctrine),
2Jo] B &Y= (Presumption against preemption), ZAPAZ}F] QlojA o4l ~E]E wis= I
319 o]e)r T o] YH(Traditional rule of lenity), =UlWe] HL|H8&FH|9 U=
(Canon against extraterritorial application of U.S. law), AFZ&FA9] U= (Clear
statement rule against retroactivity) 53 &2 AES E & Utk &8 oA AWE
A 7Ee dF siAFHeRE ofslE 4 S Zlolth
FeuEt A AR FAT] gk APAAALY] o R ARE e ANk
215, A& SolA HiEe 93], FaRaAe d3, ARETe 93, P55 42 F

I 2 =TIV (Dogmatik3NE3 = o2 sl e dEelgtal & ¢ s Ao]

rlo
i}
o2
e
M
=2
!

)
[e:
o

=

SR AHNTFHEE WM T FAoN vk FelE AP Wk ope
O Age) ZEE siaEel FRe A%l weh YeldA fth AYEARUe of

1

35) Note, Chevron and the Substantive Canons: A Categorical Distinction, 124 Harv. L. Rev.
594 (2010-2011), 596. “The Substantive Canons are responses to the ambiguity inherent in
statutory interpretation, ‘designed to guide judges when the available information about
intended meaning has run out.””.

36) Id.

W) wookele] Aol BalAE, ZeE, cHdlA s e, BHAT 2403 A1 BQO11.
10.), 328N, 4-51 «=LoJQl ‘Rechtdogmatik(HETLrIE)Y & A2 AW == AR
ol Bt HHAE APt IAE Foste &% e 11 %59 AHAEA FHE o8
AAE 7He7le Aoz AuHa ok S HalAsty onjz o] do7} AH7= &%
o MEOnES FL oule] HEY M AT = oy, FAHoE HAA HAE
W= ooyt AA, WS ofulshks Zlo] gdsttial & Zolth Ax WHEInES A
FoA A ARESl= o] 24} ‘HEl(doctrine, Dogmatik)’ 0.2 oldsld = FE Floz Azt
Ha a3k oulellA cjieEp Y] FAolgtd 1 BEH AR ole oyt tiEHA R of
Ut Gzl s7kelAs WSty A 3o wolgie HollA Iz e g o]FoAaL §)
tha mojof & Zlojrkr FE z

33) 253, BN 1 (A133), G (2007), 2749 olStell A= AFA T APARREA AT
o U, BASNL Ade] I, Aol BaA, ulddHel J1% A, BEUH 27
@ BA, $YARFAAN] AT BA, BlneEA 2 Agdeel 93, Azl g
29 $%& £3 9tk



thumb)ol| A FE 4] HZ(presumption) F= FHFAU 722 A2l M2 (ordinary
and even “super-strong” clear statement rules)®l| ©]Z27]7}A] theFst ~HER o] &

o B=2 714 & Yk

2. Chevron vs. Canon

Chevron 9ol AY olafo] QlojA Fa3 R F shibe 11 d23 d53H<
A Atole] A Aot

Chevron &9 Aol &l Hojx= FAA ] thdt APHAAS] FAo] AojA=
AR Mo 92 o ol uirt gA B AL obH Rit 2 Aol w
g = ATl 23 Chevron ¥ o] tiAlE 4 U= AA7E E= ©oFY™ Chevron
d=lo] ALy, d& oA 4BE ITIA(Chevron Step One) = #HE o|dHA
(Chevron Step Two)e] W& = 3jAfHo] ofil H&S & + US
7} vlE A AE" Zart ok

AR o] EAl= AA AeA HHE EF(Chevron deference)©] -85 77 A
7P SAAQ0 FAIdAE Bk, vl AWTiREE 1o thsiA obA AHejd oA
< AAZ vt fivh =3 AdA o fiFEe] AARAS] #Ao] o]Fo A& D.C.
Circuit FAR LA % 1984 ChevronWd A1l o]F 20od &2t H2 FAA
Al ABEE AFE ALt ARE sjEske A AR ofF] HEE &5 ¥4I o
E T Akl Al dAsiAe dtiFeE Bwe BAE 7IeolA] &g U
ot ol HHeA HEE EF9 dRF fMH Atolo] HTvAE HdEE dFH U
o\ AA7FA 7V B FEOE dot Qlrt4

o] Aol #H3AE B2 AEo] AR TE dFS Kol ok

Adrian Vermeule 2+ AL Al HETA ZFolgts BS3to] e
ZA5ole MY WA HEMNHE EFlof vt FRTE o] mEd, 47
of i HEY tE 1AHF FAX A M MEEAS A7 e BHAde
2 golEo A1 Qe SATPHY ARE-S Bl vl A dld HEEAY BEFol

AAD 5 e AolE WS a9} e ANTFEE gL Ty FAw,

ot

o

39) Id. 597.
40) Caleb Nelson, Statutory Interpretation and Decision Theory, 74 U. Chi. L. Rev. 329 (2007),
347.
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AU BE FFel AFAQL sidqrded dis) 23 A9E JEA He Zoln
(Chevron deference should trump all the traditional tools of statutory construction).4!)

$HH, Cass R. Sunstein5~= Chevron 70| vl= A AR ojA 717 )
Aol PP vxI Y WAL AR, 1 Bl wE HHE =Zo U
(Chevron deference)?] LAY sl 43t &8-S /X e AL ozt 5
3t 4)

¢

tlo

53] Chevron B2 o9&, HEEA Eado] A= At 7L HEDS A8 8
AAol olxstaat sh= 1 on|E Zie 20 Y= AEE siAaHo] vHEo]
HoH)E= AS I#3HH Chevron canone YU TAY Y2 (Nondelegation canon)ol]

ofql -] Akd Zavl Aokl TR

A, dBHE &5 Y= (Chevron deference)oll TI3l] LA A 9lol] A= A
AHFA2] Y= (Nondelegation canon)S Th 22 Al 7HA] o2 vrojx Y
stal Utk (1) PR ALAdHTADZ ZAZ A H(Constitutionally  inspired
nondelegation canons)49), (2) =7FFEHEMNEl AT &4 5F(Sovereignty-inspired
nondelegation canons)#0), (3) F3FANAA HFHHAA 9 347 H(Nondelegation canons
inspired by perceived public policy).47)48)

9, William Kelley n= AHE £59 2o sidqriel oz o< Azl

FUL TSP, Tt BAY SAUTE BE YENNES GNHOEE ol S
BAS WESHT YA 53] Chevion®] HE4RAME B Teishtka F45HaA

41) Adrian Vermeule, Judging under Uncertainty — An Institutional Theory of Legal Interpretation
-, Harvard University Press (2006), 210-211. Vermeule> ©|2|3t AES TE3o) QojA 9
APAZ o] E(decision theory)e] WHES 283l T} Vermeule2] o] g F4o gk 4
Al AEe| #dX = Nelson, supra T

42) Cass R. Sunstein, Nondelegation Canons, 67 U. Chi. L. Rev. 315 (2000), 329 ©]3} =,

43

=

“Indeed, Chevron establishes a novel canon of construction: In the face of ambiguity,
statutes mean what the relevant agency takes them to mean.” Id. 329.
44

N

“executive interpretation of a vague statute is not enough when the purpose of the canon is
to require Congress to make its instructions clear”, Id. 331.

Aol WEAo] BMSIe] HX YT B7] 9T AT, Aol BAL A%
3|47 H(canons against preemption), AFIEFTAE AT 4 FH(canons  against
retroactivity), FAPHONA T 3219] o]RTE Q% 347 H(the rule of lenity) -

AU ZA7A = oA, Aol HLAZA sovereigntyoll A% dlAd7+H, canons against
extraterritorial application of statutes, canons against statutes and treaties unfavorable to
Native Americans 5.

45

N

46

N

47

=

Public policyZHol 4] 3|47+, narrow construction of exemption from taxation canons .
olgldt FFHAY AAAA A= WA ol TEES] EHY o T Bo| =EEHo]
doerma o #g AL AR PHPH o TAHAE ATk Aldel A e

48) Id. 330-335.

=
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O 2 2AE AAska ok

(1) il mEs IAES ALY Sl HENH e A3 1 A
0|7 FFole B3 E FEE @ g Atk (2) s HS el ojA &
Aol Aol AxE 3| glck”

SHA, o] FAA B3 ol HIT FHO 2= Kenneth Bamberger 152 F3o] 3l
th 719 F42 Chevron Y& siAqHHS HFH R FHstH = 7]EY A4S H
slar AAA Ao I A S]] dBE O]D}ﬂ](Chevron Step Two)ollA]
APFAALS] EATIECR o] gEojoF ke Zlolth” o8 dhs A AL 2
29| HENAAANA iAol thet 1HE AAHA sHA =2 7/1013’—, ek H

A0 Gl oA AAFAHL] AFE EFTIHHAE HEMNAA oA TH
HFAR AAAEA S AE AL A "o Folth

olgfgt FAro| A= HYo] HBE o|dA|(Chevron Step Two)ollA A7 HE

S e A BAA M AWF R AU He A

7F 2 Zo|BE ol HHE A JEHAE E4AZE 7 v vdo] Al7|H

oo m =z FAHRYSA A =oH = ABEE A2 TR Aol dAAE
< el =R JiEE ARk o] FdAe ¢ Z =S g dEAT
dot FE3ly, O =R YA} g8l B3 7]eZ A(descriptive) A ANE
1 O2RE 98 BAAYY AFad FA7E Al BE 45 7 Ue FoE R
ABtE Ao =09 s VR Ttk

V. AlBE dFo] w8 WAUAL AFRd EA7IE AR F=

AR HAEBE AR FAOE VT AWM =lHT g AFIE AP}
ol BE L =SS Awugith ORH S} A2 5 e ANEe oF
o] L7

SH AL He dold =oldE HAEE A3 ATE Sol Bak gl el

49) William K. Kelley, Avoiding Constitutional Questions as a Three-Branch Problem, 86
Cornell L. Rev. 831 (2001) 882-8383.

50) Kenneth A. Bamberger, Normative Canons in the Review of Administrative Policymaking, 118
Yale L.J. 64 (2008), 66-69.

51) Matthew C. Stephenson & Adrian Vermeule, Chevron Has Only One Step, 95 Va. L. Rev.
597 (2009), 599.
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W 44T e ofE Avle) B
el T AMAAEOE UEHT 9
so] 9%, W5 47 So| s FHel
woE AgHos duyel AgETE B 4 ik Yot AT W
A3 AelEA oke A AWHT e =BT DAY /G B 5 ok
oleld AHEL ARl gloin ARE 27 5 QoA W vl WG] =9
2R Sel b SAAoR Ae & Qb ANe PEARY AR A
o) B4 alolAel olaoln.

WAL i ALl 71z MIE =gl Yol 71 A os AEso]
of & AlRre Folmgel FuE YL AR} APPR F ol HEo] Bl o]
F5Ale] WAl © 7)ol Aol B A Fele] EFolrk

Sroll X A v} o] HHE AHe] Aol Holx HEAl PHo| Feo] g
oAt Aol AT/ B SMsE o] Fte] W T el Aoleke
Mgo] AL ek BE oldF Weol sl SlsiiE AR ulRelAe] o)A
2% Aol U WFE AT Aad gYae] F88 HREIL Qe o] 1A
sojo} & o]t}

A ESGNE-e S8 =0l deljA AYzhefEt.
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Sz
o] AWt 2Ao] Thsd AAe AXE FaL 3
=
2]

azlo] B oA 0 shie] @Yol

A AREE 7397t e ddefA A o] =EEHS)
a8y a3 Ze] FHS FEAA AelA TAsE HEDe] REd, 52 9

ojAEith L-Evet i I A7 &3 AFy FHAAE 9 s YA
2ol oA Bal QA= e FloE H]hh
ate] A2 o] A= vl=r AP Ao} Zo] M2 913 g3 A=

52) Ty, ZAA, 1369,
$3) vy, «E3gNdEy st x)?, PAHALH(EES H, 2005), 2559,
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)

TEEA AL ATl o3 el gk FE WY AR olsfish= o]
stk 2ok 4 HE YHA|(Chevron Step One)oﬂlﬂ«] AARe} o] HEA YR
W7o oAk} El_q]zﬂo]"r 33 Z1%] GRS WA wWksla viop gk %
ol Wols FolX i+ I HED yvehd AR it SAs] ddE
U=s PP2e-< 78373‘}744 APEAIAL dsk= Aol & Zlolth o]e} e s
T2 B =9ollA 71&Eq9Y ZAE gFoE £ & Aolth

e Mol Uehd dmAke] oatel] mEgto] lojA T HEAS] e A
oA ZAX o= PAHH g9 %?SH“O] TRbE = etk

T2 AAH =X EPNFdoer BEREHe ‘Fe,
AT 27, cFEe HQ Fo| gEHORE Tof g Aoty Tt Z=5F A7t
SR HED AREEE Ao vt A om Jhd el gle st
AR s AdAARoRE Ao YIERE T e W9 YA ZA
Akl FYalshs Aol AAY BBHY HESNAY w4 - TAS A
afsts, BdAX = olefjst= AIRlO] - 7F BT htel]l }lar, olHd el HY
o] ol EHIE=E AL APEAAN 9 ARV Ao F IS vE Hbel itk

koA E uke} o] o3t H&elA HEEHE w=m PAHHAR | ¢]E% oA
(Chevron Step Two)ollA1e] AALS] EAloltt. -Ejubete] 79 o] ZAll= SHAlollA ol&
vl AAE o] EAR Aoz thgojz|al ok
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H, A Sedel FATel JoINE AF Bee] 2AR AgEHT k1
2AT, 53 ARl G QoM BYAE e YA Aol B PR
B OIF APBAAC] QlolAl Thel Ee] sjF AL CHRAP, e, 4P
T}

Y
32
rlr

A A5E Je ZAE AAEHEA JFGE 5 e A7 HBaliAe A sHA
oAl EolE a7t Jokal Azt

qkek gjuie} PR oA T A0 YA Y AT, T3 A
Aol gt Ml APHAAL oA o o7k A Ade| gk EF
(deference)®] o] HAaE 4 vhd, 1 FAS AAAL] E-S f18l 2lveke] 3
AAT AFAMT v)= PAHE] HAHE =52 Y= (Chevron deference)d 22 Hil
o vk 9 HYES AESEE Zlo] ofErt ARk ETh

I BomM ATHA YU i) A, Aa AP 59 e w7
4 Al ool A ofele AE el ash Ae WA AdE ol
el W) Be Ao SFAl ek 4 2 BaRel Baskel elde 3

olgte EY F IA F27t 7IHE7] wEo|tt

8 SEivete] el e HdBE #we] 7} ©AE(Chevron Step One, Step
Two, 52 Uol7} Step Zero)= AAISIL 1 &9 989 HEAH X+H Z& =
antgke] 23RS W A 4 42 ofd Zojth

J-AT, Aol A5 vkel 2ol vt Sl O ol A Fol

U oo GAIE oA WA =TS AHol| Ritehs Hed Edie] FHEIE A
T F 7] A ASHEEE BEFATe] AAlEed #dE AAAQ] R =
=]

o] Aztslojof & Zlole}a Az,

VI 2 &

A7 A G| Ebate] EAlEA FAA ATl A3 APHAAIES] A
of M A EUT

FEvEte] AN dEAoR 5, Zepast e A Uk %S B
o] Wgkal, BE WX Aol Sl Ad ATFAEe] =¥l o8 Blud g2
el mlefAQl S o] Fo] Uit 2Ejste] gl lojAle] Z1EAR] AdH
=73 =amge] AATAR o B ol AR Edigselde HellMe
AF3 T E ZhE=Qitky B 4 9tk

=

T Sede st @ wAl o oRs] SlEiAE 9 b SRely AR

&
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o] s of gria Ert

2 o] =R THE uiel o] 7]Ee AEQ 7 B3 =o)ZHE] Hojux] B
QtozA YA T T APEAALY] Tt W9l EAlol Bl A} AFAo
Aol BAZAQ oAte} =907} AlZtEoJof & Ao 7 AzZI3iT)

teog FPHNS AFets WHEORA Buh kst IHE Bokele] A7E
(Interdisciplinary) A7HE0l YAH A2 Balo] FojAoF & Ao=E Azeich
ARt WEME QIFe BHEA AFHzA FHAWTolge HE B FAH
T Gt Beshke AAREE 8 FEAld & 7 ] fEsiAe vE FEAel o

A FHEEe]l FAEL TZl0] FAEYE Aele] FEAEE AAAM FHolEsEA ¢
Al FHAAY G F= AsaAC ek Bl ¥l AzZtxe] o] P4H ol
al g Zenk. ofF fEiME 1= UiEHe Fd Ao o= shd Zel vt

"% 5 v}z Z7le] ool ojs) mTh B Bale M "avt 93, 3 AT
PPEOEA AN, AR, FEAUCIE 5 AW ASHA e A 4uE
BSA 2 BRYH) 8T & A= A4Sl GuBo] WaSE P AHH
22 A7) Sk

_I(_)r
A

FHEY: 2013.01.22, =FAARY: 2013.02.13. AASTAHLY: (2013.02.14.)

55) Wb E, A4 Ee] T2 JE, B9 H2006), A4 3=
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oz
K
M
r (

[FUEd]

%3], AN 1 (A133), 1rFAL (2007)

Aefs, «YArgollA shdat A, FHAT A0 A15(2011. 10.), =535

A%, vl AR AFAHY APREA FA, 3RSAT Vol 2, =Rl
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<Abstract>

A Study on the Scope and Criterion of Judicial Review

in Administrative Discretion
Heo, Seong Wook™

This paper is a study on the scope and criterion of judicial review on administrative
action and this research aims to establish more sophisticated criteria of judicial review
on the agency discretionary decisions.

Since the establishment of administrative court, there have been made many
administrative court decisions, and the academic deliberation has been actively made
among public law scholars. However, much of the academic discussions on
administrative law has been mainly focused on the issues of requirements for lawful
lawsuit, for example the issue of standing or the issue of the agency action which can
be claimed against in administrative law cases.

Compared to that, the issues on merit have not been fully discussed by academia
yet. The issues on merit in administrative trial is basically about the criteria and scope
of judicial review on the agency discretionary decisions. And the judicial review on
agency discretion is generally accompanied by the subject of how to find out public
interest in public law and how to find out the balancing point between competing
public interests and private interests.

Many principles on judicial review of agency discretion are enumerated in academic
textbooks, but it is far from satisfactory to understand how judges can use those
principles in the real cases. By reviewing the real court decisions on agency discretion
related to public interest finding and analyzing the domestic and comparative academic
discussions on judicial review, this research project aims to level up our administrative
law studying.

In doing this research, I first begin with the review of the Chevron doctrine in U.S.
administrative law. As we all know very well, the Chevron doctrine is one of the

most important principle in U.S. administrative law. And it is about the judicial
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deference to agency decisions. By reviewing the Chevron doctrine, we can understand
the U.S. court's attitude on the separation of powers between the administrative
agencies and the judiciary. The Chevron doctrine has still the governing power in U.S.
administrative law cases, and it is applied to many diverse fields of economic
regulations. After that, I also tried to understand the relative relationship between the
Chevron doctrine and the traditional canons commonly used in statutory interpretation.
I sincerely hope and expect that this paper can be used as a stepping stone for our

administrative law academics to be leveled up one more step.

Key words: Administrative discretion, Judicial review, Chevron doctrine, Chevron

deference, Canon



